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India, being a welfare state has got the obligation to help the downtrodden as well 
as the disadvantageous people of the society. Persons with disability also falls within 
that criteria, as such they need some attention and help from the state. Persons with 
disabilities do not mean persons with no quality, rather they may be more able than 
the other persons. In fact, this matter is taken care of by the society as well as the legal 
system of the country and the result of which is that the persons with disabilities are 
no more called so, but they are called ‘differently able persons’ now. The welfare of 
the persons with disabilities has achieved a multi- dimensional meaning since times 
immemorial. On one hand, it stands for providing equal opportunities in life through 
legal rights while on the other hand, to provide financial aids, free educational facilities 
and vocational training for their rehabilitation and uplift. Thus, in order to grasp a clear 
cut idea about the rights and status of persons with disabilities in India and the welfare 
measures available for them, it is important to discuss about the human rights concept 
of disability as prevailed in India.Therefore, in this paper I’ll critically study the human 
rights perspective of the persons with disabilities in India and will mainly focus on the 
effective steps for the protection of their rights and status in our country. 

Key Words : Differently Able Persons, Disadvantageous People, Human Rights, 
Obligation, Persons With Disabilities, Rehabilitation, Welfare State Etc.. 

I PAGE: 14 REFERENCES : 39~ 

INTRODUCTION lation, have a disability of one form or 

another. Over two thirds of them live in 
Over 600 million people, or approxi- developing countries. Only 2 per cent 
mately 10 per cent of the world’s popu- of disabled children in the developing 
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world receive any education or rehabili- 
tation. By all accounts, India is home to 
the largest number of persons with dis- 
ability in the world. The 2001 census of 
the country estimated their number at 
22 million. However the actual number 
of people with temporary and perma- 
nent disability could be as high as 50 
million. 3 

The link between disability and pov- 
erty and social exclusion is direct and 
strong throughout the world. The domi- 
nant social attitude towards persons 
with disability has been one of pity, 
from which springs insidious forms of 
discrimination - the eventual source of 
their exclusion and extreme isolation. 
They lead dispersed social lives that 
make their discrimination appear as in- 
dividual problems. Although the Consti- 
tution of India prohibits discrimination 
on grounds of religion, race, caste, sex 
or place of birth according to Article 15 
the arrangements necessary to trans- 
late the constitutional guarantees into 
reality have been conspicuously absent 
till recently. 4 

A dramatic shift 5 in perspective has 
taken place over the past two decades 
from an approach motivated by char- 
ity towards the disabled to one based 
on rights. In essence, the human rights 
perspective on disability means view- 
ing people with disabilities as subjects 
and not as objects. It entails moving 
away from viewing people with disabili- 
ties as problems and instead locating 
problems outside the disabled person 
and addressing the manner in which 



various economic and social processes 
should accommodate the difference of 
disability. 

The past decade has also witnessed an 
unprecedented process of change that 
has positioned disability in the centre of 
a debate that focuses on the idea of ‘so- 
ciety for all’. The disability rights debate 
is about ensuring the equal effective 
enjoyment of all human rights, without 
discrimination, by people with disabili- 
ties. It is inspired by the values that un- 
derpin human rights: the inestimable 
dignity of each and every human being, 
the concept of autonomy or self-deter- 
mination that demands that the person 
be placed at the centre of all decisions 
affecting him/her, the inherent equality 
of all regardless of difference, and the 
ethic of solidarity that requires society 
to sustain the freedom of the person 
with appropriate social supports. 6 

Essentially a democratic State must 
concern itself with issues of equity and 
justice implying that the defense of hu- 
man rights is indistinguishable from the 
defense of democracy that is inclusive 
in character and respectful of differ- 
ence. The human rights approach to 
disability has led to the evolution of an 
impressive legal framework and posi- 
tive jurisprudence that has clarified the 
content of rights in the context of dis- 
ability. This is best exemplified by the 
United Nations Standard Rules on the 
Equalization of Opportunities for Peo- 
ple with Disabilities, adopted by the 
General Assembly in resolution 48/96 



o 

Disability and Human Rights by Shubhangi, available on http : //jurisonline.in/? p— 5 008 , last visited on dated 



25.10.2013 at about 7 P.M.. 

4 Id. 

5 Ibid. 
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of 20 December 1993. Recent research 
shows that 39 States in all parts of the 
world have adopted non-discrimina- 
tion or equal opportunity legislation in 
the context of disability. The Constitu- 
tion of India also guarantees persons 
with disabilities the full range of civil, 
political, economic, cultural and social 
rights. Under the belief “ Isolated injustices 
need no longer be experienced in isolation" 
many NGOs are increasingly approach- 
ing disability as a mainstream human 
rights issue. 7 

DISABILITY: MEANING AND DEFI- 
NITION 



Disability is an umbrella term, covering 
impairments, activity limitations, and 
participation restrictions. An impair- 
ment is a problem in body function or 
structure; an activity limitation is a dif- 
ficulty encountered by an individual in 
executing a task or action; while a par- 
ticipation restriction is a problem ex- 
perienced by an individual in involve- 
ment in life situations. Thus disability is 
a complex phenomenon, reflecting an 
interaction between features of a per- 
son’s body and features of the society 
in which he or she lives. 8 

A disability 9 may be physical, cognitive, 
mental, sensory, emotional, develop- 
mental or some combination of these. 
What a society at a particular time in 
its history considers to be a disabling 
conditioning reflects its conception of a 
normal and socially functional human 
being; and hence in a way it reflects so- 
ciety’s self image. The recognition of a 



Ibid. 



physical and mental condition as disa- 
bling by a society is also a tacit accept- 
ance by it of its responsibility towards 
people considered disabled. 

Recent times have contributed to a pro- 
cess away from negative definitions of 
disability as indicating abnormality and 
impairment to a positive definition that 
first and foremost asserts essential hu- 
manness, understood around notions 
of human rights and community life, of 
the disabled that they share with all oth- 
ers, and then within this shared frame- 
work identifies special features that 
make disabled people different from 
others. The formal notion of disability 
has undergone revisions to accommo- 
date changes in social norms and at- 
titudes. 10 

Medical Definition of Disability 11 

A number of definitions in use consider 
disability as individual pathology: - a 
condition grounded in the physiologi- 
cal, biological and intellectual impair- 
ment of an individual. 

The World Health Organization (WHO) 
in 1976, provided a three-fold definition 
of impairment, disability and handicap 
explaining that ‘an impairment is any 
loss or abnormality of psychological, 
physiological or anatomical structure or 
function; a disability is any restriction or 
lack (resulting from an impairment) of 
ability to perform an activity in the man- 
ner or within the range considered nor- 
mal for a human being; a handicap is a 
disadvantage for a given individual, re- 
sulting from an impairment or a disabil- 
ity, that prevents the fulfillment of a role 
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that is considered normal (depending 
on age, sex, social and cultural factors) 
for that individual.’ Such a description 
frames disability within a medical mod- 
el, identifying people with disabilities 
as ill, different from their non-disabled 
peers and unable to take charge of their 
own lives. 

However, the diagnostic parameters of 
a medical definition do not take note of 
the imperfections and deficiencies in 
the basic social structures and process- 
es that fail to accommodate the differ- 
ence on account of disabilities. 

Social Definition of Disability 12 

The change in understanding of disabil- 
ity from an individual pathology to a so- 
cial construct is best reflected in the way 
UN Standard Rules on the Equalization of 
Opportunities for Persons with Disabili- 
ties, 1993 define disability. According to 
these rules ‘people may be disabled by 
physical, intellectual or sensory impair- 
ment, medical conditions or mental ill- 
ness.’ Such impairments, conditions or 
illnesses may be permanent or transi- 
tory in nature. A handicap is considered 
a loss or limitation of opportunities to 
take part in community life on an equal 
level with others. The purpose of this 
distinction is to emphasize the focus on 
the shortcomings in the environment 
and in many organized activities in so- 
ciety that handicap a disabled person. 

Thus, it can be concluded that Stand- 
ard Rules have defined disability from 
a perspective that emphasizes social 
conditions which disable a group of in- 
dividuals by ignoring their needs of ac- 



cessing opportunities in a manner con- 
ducive to their circumstances. 

Human Rights Definition of Disabil- 
ity 13 

The definition of disability adopted by 
the British Council also takes into ac- 
count the social conditions which dis- 
able a group of individuals by ignoring 
their needs of accessing opportunities 
in a manner different from others. How- 
ever, it also views these social condi- 
tions as infringing upon human rights of 
disabled and as instances of discrimi- 
nation against them. 

According to this definition, ‘disability is 
the disadvantage or restriction of activ- 
ity caused by a society which takes little 
or no account of people who have im- 
pairments and thus excludes them from 
mainstream activities.’ Therefore, like 
racism or sexism, disability is described 
as a consequence of discrimination and 
disregard to the unique circumstances 
of people with disabilities. 

HUMAN RIGHTS OF PERSONS 
WITH DISABILITIES AT THE IN- 
TERNATIONAL LEVEL 

An international-level awareness per- 
taining to the rights of persons with dis- 
abilities started in 1969 with adoption of 
the Declaration on Social Progress and 
Development by the UN General As- 
sembly. 14 

In 1971, the General Assembly adopted 
the Declaration on the Rights of Men- 
tally Retarded Persons, which stipu- 
lates that mentally challenged per- 
sons are accorded the same rights as 



12 

13 

14 



Ibid. 

Id. 

Disability Law vis-a-Vis Human Rights by Justice S.B. Sinha, Cite as : (2005) 3 SCC (J) 1, available 



on http://www.ebc-india.com/lawyer/articles/2005 _3 _1 .him, last visited on dated 25.06.201 4 at about 10 P.A4.. 
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other human beings and some special 
rights corresponding to their needs in 
medical, educational and social fields. 
Whenever a mentally challenged per- 
son is unable, because of the sever- 
ity of his or her handicap, to exercise 
all his rights in a meaningful way or it 
should become necessary to restrict 
or deny some or all of these rights, the 
procedure adopted for that restriction 
or denial of rights must contain proper 
legal safeguards against every form of 
abuse. In 1975, the General Assembly 
adopted the Declaration on the Rights 
of Persons with Disabilities, which pro- 
claimed the civil and political rights of 
PWDs. Then in 1976, the General As- 
sembly declared that the year 1981 will 
be the International Year of PWDs and 
called for a plan for action at all levels 
& outcome of this was the formulation 
of the World Programme of Action Con- 
cerning PWDs, adopted by the General 
Assembly in December 1982. For imple- 
menting the activities recommended 
in the World Programme of Action, the 
General Assembly proclaimed 1983 to 
1992 as the United Nations Decade of Disa- 
bled Persons. 15 



On the basis of experience gained 
during the Decade of Disabled Per- 
sons (1983-92), the General Assembly 
adopted the Standard Rules on the 
Equalization of Opportunities for Per- 
sons with Disabilities in its 85 th Ple- 
nary Meeting on 20 th December 1993. 
Although the Standard Rules are not 
compulsory, the purpose of the Rules 
was to emphasise the responsibility 
of States in removing obstacles that 
prevent persons with disabilities from 
exercising their rights and freedoms. 16 



16 ibid. 



Contemporary international thinking is 
of the view that disability is the result 
of interaction between societal barriers 
and the impairment rather than a prod- 
uct of the limitation imposed by physi- 
cal or mental impairment. Accordingly, 
the disability policy of Belgium focuses 
on education, social integration, greater 
independence and improvement of the 
living conditions of the PWDs, whereas 
that of Spain concentrates on social in- 
tegration through an action plan. Simi- 
larly, the interests of PWDs in Austria 
is defended by the Federal Ministry of 
Labour, Health and Social Affairs as a 
matter of social policy rather than as 
a matter of social legislation, while in 
Netherlands the Vocational (Reinte- 
gration of People Act seeks vocational 
rehabilitation of people with a disabil- 
ity. The British Parliament has preferred 
to enact the Disability Discrimination 
Act, 1995 that prevents discrimination 
against the PWDs in matters of employ- 
ment, provision of goods, facilities and 
services, education, public transport 
(including taxis, public services vehi- 
cles and rail vehicles), and establishes 
a National Disability Council. The Unit- 
ed States has also chosen to enact the 
Americans with Disabilities Act, 1990 
(ADA) based on the finding that "his- 
torically, society has tended to isolate 
and segregate individuals with disabili- 
ties, and, despite some improvements, 
such forms of discrimination against 
individuals with disabilities continue to 
be a serious and pervasive social prob- 
lem". 17 

Some of the most important provisions 
relating to the human rights of the dis- 
abled at the international level can be 
summarized as follows: 
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Fundamental Human Rights of Persons 
With Disabilities 18 

The United Nations Charter affirms the es- 
sentiality of “a universal respect for, and 
observance of, human rights and funda- 
mental freedoms for all without distinc- 
tion...”. 

The rights of individuals with disabilities 
are grounded in a human rights frame- 
work based on the United Nations Char- 
ter , the Universal Declaration of Human 
Rights, international covenants on human 
rights and related human rights instru- 
ments. 

Persons with disabilities are entitled to ex- 
ercise their civil, political, social, economic 
and cultural rights on an equal basis with 
others under all the international treaties. 
The full participation of persons with dis- 
abilities benefits society as their individual 
contributions enrich all spheres of life and 
this is an integral part of individual's and 
society's well-being and progress for a 
society for all - with or without disabilities. 
The rights of individuals with disabilities 
have been addressed more generally 
throughout the development of the in- 
ternational human rights law. The prin- 
ciple of the right to equality, addressed 
throughout the normative standards set 
out by the international human rights in- 
struments is the foundation of the rights 
of individuals with disabilities. In order 
that the rights of persons with disabilities 
may be further realized, contemporary 
international law has increasingly recog- 
nized the need for all states to incorporate 
human rights standards into their national 
legislation. Although the means chosen 
to promote full realization of economic, 



social and cultural rights of persons with 
disabilities may differ among countries, 
there is no country exempt from the need 
for improved policies and laws for individ- 
uals with disabilities. 

b) International Norms and Standards 
Relating To The Rights of Persons With 
Disabilities 19 

The international human rights instru- 
ments address the rights of individuals 
with disabilities both generally and spe- 
cifically. There are a number of specific 
international human rights instruments, 
which would contribute to the promotion 
of the human rights of persons with disa- 
bilities. Examples of such instruments are: 
the Convention on the Elimination of All 
Forms of Discrimination against Women; 
the Convention against Torture and other 
Cruel, Inhumane, or Degrading Treatment 
or Punishment and the Convention on the 
Rights of the Child. 

Research has indicated that the conse- 
quences of disablement are particularly 
serious for women. Women with disa- 
bilities are discriminated against on two 
grounds: gender and disability, and often 
they have less access to essential ser- 
vices such as health care, education and 
vocational rehabilitation. General Recom- 
mendation 18 by the Committee on the 
Elimination of All Forms of Discrimination 
against Women specifically deals with the 
issue of women with disabilities. The op- 
tional protocol to the Convention on the 
Elimination of All Forms of Discrimination 
against Women, which was adopted by 
the General Assembly in 1999, may also 
provide an important venue to specifical- 



18 Human Rights and Persons with Disabilities, available on http://www.un.org/esa/socdev/enable/rights/hu- 
manrights.htm, last visited on dated 17.06.2014 at about 5 P.M.. 
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ly address the issues concerning women 
with disabilities. 

Disability often arises from war and inhu- 
mane treatment. The Convention Against 
Torture and other Cruel, Inhumane, or 
Degrading Treatment or Punishment 
may be utilized to ensure that appropriate 
state action be taken for those who have 
become disabled as a result of inhumane 
treatment as well as to promote preven- 
tion. 

The Convention on the Rights of the Child 
is an example of a human rights instru- 
ment that specifically and generally ad- 
dresses the rights of children with dis- 
abilities. The Optional Protocol to the 
Convention on the Rights of the Child 
on the involvement of children in armed 
conflict and on the sale of children, child 
prostitution and child pornography is also 
relevant to children with disabilities. 



In addition to the general international 
human rights instruments, disability-spe- 
cific instruments concerning the rights 
of persons with disabilities have been 
adopted at the international level. Un- 
like the aforementioned international le- 
gal instruments, these instruments are 
declarations, resolutions and normative 
guidelines adopted by the United Nations 
General Assembly that are not legally 
binding. These include the Declaration on 
the Rights of Mentally Retarded Persons, 
the Declaration on the Rights of Disabled 
Persons, the World Programme of Action 
concerning Disabled Persons, the Tallinn 
Guidelines for Action on Human Resourc- 
es Development in the Field of Disability, 
the Principles for the Protection of Per- 
sons with Mental Illness and the Standard 
Rules on the Egualization of Opportunities 



for Persons with Disabilities. 

c) Historical Overview of Policy Devel- 
opment at the International Level 20 

In the 1940s and 1950s, the United Na- 
tions focused on promoting the rights 
of persons with physical disabilities 
through a range of social welfare ap- 
proaches. In the 1960s, initiatives with- 
in the disability community, coupled 
with the adoption of the International 
Covenant on Civil and Political Rights 
and the International Covenant on Eco- 
nomic, Social and Cultural Rights, re- 
sulted in a fundamental reevaluation of 
the rights of individuals with disabilities 
within disability policies. 

In the 1970s, the growing international 
concern with human rights for persons 
with disabilities was specifically ad- 
dressed by the General Assembly in the 
Declaration on the Rights of Mentally 
Retarded Persons, the Declaration on 
the Rights of Disabled Persons and by 
proclaiming 1981 as the International 
Year for Disabled Persons. 

The human rights of persons with dis- 
abilities became an important part of 
the international policy agenda in the 
1980s. The World Programme of Ac- 
tion concerning Disabled Persons was 
adopted by the General Assembly at 
its thirty-seventh session in 1982. The 
World Programme of Action is a com- 
prehensive global strategy that utilizes 
“equalization of opportunities” as its 
guiding principle for the achievement 
of full participation of persons with dis- 
abilities, on the basis of equality, in all 
aspects of social and economic life and 
development. The World Programme 
transformed the disability issue from a 



20 



Ibid. 
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"social welfare" issue to that of integrat- 
ing the human rights of persons with 
disabilities in all aspects of develop- 
ment processes. 

Also in the early 1980s, the Sub-com- 
mission on Prevention of Discrimination 
and Protection of Minorities (currently 
the Sub-commission on Prevention of 
Discrimination and Protection of Hu- 
man Rights) appointed Mr. Leandro De- 
spouy of Argentina as Special Rappor- 
teur to study the connection between 
human rights, violations of fundamental 
human freedoms and disability which 
resulted in his final report, "Human Rights 
and Disabled Persons." 

Mr. Despouy’s report, a benchmark in 
the field of human rights and disability, 
provided a comprehensive framework 
for the promotion of the human rights 
of persons with disabilities. The report 
recognized that in order for the human 
rights of persons with disabilities to be 
realized, there must be further develop- 
ment in jurisprudence within the human 
rights mechanisms and institutions at 
international and at domestic levels 
and an increased effort to adjudicate 
the rights of persons with disabilities 
at a national level. The available data 
suggests that many recommendations 
submitted by Mr. Despouy in his report 
remain to be substantiated by the inter- 
national community. 

In the 1990s, as a significant outcome of 
the United Nations Decade of Disabled 
Persons(1983-1992) the Standard Rules 
on the Equalization of Opportunities for 
Persons with Disabilities were adopted 
by the forty-eighth session of the Gen- 
eral Assembly in 1993. The Standard 
Rules are an international instrument 
with a human rights perspective for 

21 Ibid. 



disability-sensitive policy design and 
evaluation as well as for technical and 
economic cooperation. 

d) Recent Developments Concerning 
The Broad Human Rights Framework 
To Promote The Rights of Persons With 
Disabilities 21 

The United Nations conducted a compre- 
hensive comparative study of global dis- 
ability policies and programmes in 1997, 
issued as a Report of the Secretary-Gen- 
eral, “Review and appraisal of implemen- 
tation of the World Programme of Action 
concerning Disabled Persons.” This study 
indicated that a broad human rights 
framework must be further developed and 
established for disability policies and pro- 
grammes to promote social, economic 
and cultural rights as well as the civil and 
political rights of persons with disabilities. 
Major international conferences and sum- 
mits that were organized during the first 
half of the 1990s on a range of develop- 
ment agendas adopted action plans and 
programmes in which participation, inclu- 
sion and improved well being of persons 
with disabilities were accorded a special 
emphasis. The study further indicated 
that in order for the rights of persons with 
disabilities to be recognized, a broad hu- 
man rights framework, drawing upon the 
considerable body of international norms 
and standards in the social, economic, 
civil, cultural and political fields is needed. 
This framework does not simply benefit 
persons with disabilities but also contrib- 
utes to the advancement of the rights of 
all persons in society. 

Most recently, the fifty-sixth session of the 
Commission on Human Rights adopted 
resolution 2000/51 of 25 April 2000, enti- 
tled “ Human Rights of Persons with Disabili- 
ties." The resolution invites treaty bodies 
and their Special Rapporteurs to include 
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the rights of persons with disabilities in 
the monitoring of the implementation of 
the relevant human rights instruments. 
The resolution also urges Governments 
to include the question of human rights of 
persons with disabilities in their reporting 
requirements under the existing human 
rights treaties and calls for co-operation 
with the Special Rapporteur on Disability 
of the Commission for Social Develop- 
ment and the High Commissioner for Hu- 
man Rights to examine possible meas- 
ures to strengthen the protection and 
monitoring of the human rights of persons 
with disabilities. 22 

DISABILITY, HUMAN RIGHTS AND 
THE INDIAN INITIATIVE 

India is a signatory to the Proclamation on 
the Full Participation and Equality of Peo- 
ple with Disabilities in the Asian and the 
Pacific Region, which was adopted at the 
meeting to launch the Asian and Pacific 
Decade of PWDs (1993-2002) convened 
by the Economic and Social Commis- 
sion for Asia and Pacific at Beijing on 1 st 
December, 1992. To implement the Proc- 
lamation, the Persons with Disabilities 
(Equal Opportunities, Protection of Rights 
and Full Participation) Act, 1995 (the Act) 
was enacted with effect from 1 st January, 
1996. 23 

The Constitution of India does not spe- 
cifically prescribe discrimination on the 
ground of "disability", but it does contain 
non-discriminatory provisions that guar- 
antee equality and equal opportunities 
for all citizens as in Article 14 and Article 
16. It not only guarantees right to life and 
personal liberty but also directs the State 
through Article 41 to make effective provi- 
sions for securing the right to work, to ed- 



ucation and to public assistance in cases 
of unemployment, old age, sickness and 
in other cases of undeserved want, in con- 
sonance with the complementary princi- 
ples of "non-discrimination" and "reason- 
able differentiation". Further, the judiciary 
has played a commendable role over the 
years in transcribing the principles articu- 
lated in the Constitution and other laws 
into reality. 24 

In addition to the constitutional guaran- 
tees and the Act, other legislation such as 
the Mental Health Act, 1987, the Rehabili- 
tation Council of India (RCI) Act, 1992 and 
the National Trust for Welfare of Persons 
with Autism, Cerebral Palsy, Mental Retar- 
dation and Multiple Disabilities Act, 1999 
have a bearing on the protection and de- 
velopment of persons with disabilities. 
Besides, the Juvenile Justice (Care and 
Protection of Children) Act, 2000, which 
facilitates, amongst other things, the in- 
tegration of persons with disabilities into 
mainstream society, there are beneficial 
labour legislations such as the Work- 
men's Compensation Act, 1923, the Em- 
ployees' State Insurance Act, 1948 and 
the Public Liability Insurance Act, 1991, 
which protect and promote the rights of 
persons disabled during the course of 
employment. 25 

The Persons with Disabilities (Equal 
Opportunities, Protection of Rights and 
Full Participation) Act, 1995 26 

The Persons with Disabilities (Equal Op- 
portunities, Protection of Rights and Full 
Participation) Act, 1995 ("The Act") treats 
disability as a civil right rather than a 
health and welfare issue, and recognises 
the need to integrate persons with disa- 



22 Ibid. 

23 Supra Note 16 
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bilities with the mainstream of society by 
some normative action considering that 
even by conservative estimates the num- 
ber of PWDs in the country now number 
over 90 million according to the survey 
conducted by NSSO in 1991. Moreover, 
the survey revealed that in States such as 
Andhra Pradesh, Himachal Pradesh, Kar- 
nataka, Madhya Pradesh, Orissa and Ta- 
mil Nadu, the ratio of people with disabili- 
ties was higher than the national average 
of 19 PWDs in every 1000 persons. With 
the inclusion of the PWDs as a specific 
category in the 2001 census, the figures 
are now expected to increase manifold. 

The definition of disability has now shift- 
ed throughout the world from a medical 
problem to a social disability. This is rec- 
ognised by the British Parliament in the 
Disabilities Discrimination Act, 1995 as 
well as by ADA. However, the Indian Leg- 
islature has not yet accepted this change 
and disability as defined in Section 2(i) of 
the Act still accepts the problem only as a 
medical disability. 

One may usefully define disability as 
"... the loss or limitation of opportunities 
that prevents people who have impair- 
ments from taking part in the normal life 
of the community on an equal level with 
others due to physical and social barri- 



Among other things, the Act intends to 
provide for the responsibility of the State 
towards the prevention of disabilities, 
protection of rights, provision of medical 
care, education, training, employment 
and rehabilitation of persons with disabili- 



ties; to create a barrier-free environment 
for persons with disabilities; to remove 
any discrimination against persons with 
disabilities in the sharing of development 
benefits vis-.. .-vis non-disabled persons, 
etc. It also establishes a simple, inexpen- 
sive, and speedy mechanism for the re- 
dress of grievances. For example in India, 
State Commissions have been set up and 
there also exists a National Commission 
for Persons with Disabilities in Delhi. 

In Javed Abidi v. Union of India ? 1 while di- 
recting Indian Airlines to provide conces- 
sions for passengers suffering from loco- 
motor disability, the Supreme Court held 
that the true spirit and object of the Act 
is to create a barrier-free environment for 
PWDs and to make special provisions for 
the integration of persons with disabilities 
into the social mainstream. 

In Indian Banks' Assn. v. Devkala Consultancy 
Service, 28 while ruling that the banks were 
indeed at fault for excessively charging Rs 
723.79 crores annually from borrowers by 
way of resorting to rounding up of the rate 
of interest, the Supreme Court directed 
the amount to be transferred to a trust un- 
der the chairmanship of the Comptroller 
and Auditor General of India so that the 
moneys could be utilised for various pro- 
grammes for the welfare of PWDs. 

Then in Chandan Kumar Banikv. StateofW.B ., 29 
the Supreme Court had to intervene in 
order to provide respite to mentally chal- 
lenged inmates of a hospital in Hooghli 
district who were being kept chained by 
the hospital administration to control their 
unruly or violent behaviour. And, in Death 



25 Ibid. 

26 id. 

27 (1999) 1 SCC 467. 

28 (2004) II SCC 1 . 

29 1995 Supp (4) SCC 505. 

30 (2002) 3 SCC 31. 
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of 25 Chained Inmates in Asylum Fire in T.N., In 
re v. Union of India? 0 the Supreme Court, 
on being informed about the death of 25 
chained inmates in an asylum fire, took 
suo motu action by directing the Cabi- 
net Secretary to frame a national policy 
to address issues faced by the PWDs 
under Section 8(2)(b) of the Act. In re- 
cent times, judicial activism in the field 
of human rights is beginning to become 
more pronounced. No longer are the 
courts constrained to provide compen- 
sation out of compassion, as ordered in 
Hari Singh v. Sukhbir Singh? 1 (where the 
victim of a murderous assault lost his 
power of speech); or, to provide ex gra- 
tia payment by liberal interpretation of 
government circulars, as ordered in Ra- 
janna v. Union of India? 2 (where an SPG 
guard suffered permanent partial disa- 
blement in a road accident); or, to pro- 
tect the appointments of blind officers 
through factual analysis, as done in Jai 
Shankar Prasad v. State of Bihar? 3 (where 
a blind member of the State Public Ser- 
vice Commission who had been recom- 
mended for "Padmashree" was sought 
to be removed on grounds that he was 
blind from childhood). 

The Indian Disability Laws And The 
United Nations Convention On The 
Rights Of Persons With Disabilities, 
2007 (Uncrpd) 

Although, there are a number of legisla- 
tions relating to the persons with disabili- 
ties in our country, still the Government of 
India has enacted three major legislations 
for persons with disabilities viz. 35 



a) Persons with Disabilities (Equal Op- 
portunities, Protection of Rights and Full 
Participation) Act, 1995, which provides 
for education, employment, creation of a 
barrier free environment, social security, 
etc. 

b) National Trust for Welfare of Per- 
sons with Autism, Cerebral palsy, Mental 
Retardation and Multiple Disability Act, 
1999 has provisions for legal guardian- 
ship and creation of an enabling environ- 
mentthat will allow as much independent 
living as is possible. 

c) Rehabilitation Council of India Act, 
1992 deals with the development of man- 
power for provision of rehabilitation ser- 
vices. 

India has also both signed and ratified the 
Convention on the Rights of Persons with 
Disabilities (CRPD) on 30 th March 2007 
and 1 st October 2007 respectively. It came 
into force on 3 rd May 2008, and makes it 
obligatory on the part of the government 
to synchronise laws or legal provisions 
with the terms of the Convention. How- 
ever, by not signing the optional protocol 
India has managed to safeguard itself 
in case of not fulfilling the commitments 
made under UNCRPD. 35 

The General Principles of The Conven- 
tion Along with Indian Laws are: 36 

• Recognition of inherent worth and 
dignity; individual autonomy and inde- 
pendence; non discrimination; full and 
equal participation; respect and accept- 



31 (1988) 4 SCC 551. 

32 1995 Supp (2) SCC 601. 

33 (1993) 2 SCC 597. 

34 CLRA Policy Brief for Parliamentarians, Indian Disability > Laws - an obsolete picture, available on http:// 
www.dpiap.org/resources/pdf/dpbriefnoclra_l 1 05 _1 6.pdf last visited on dated 29.08.201 4 at about 8.05 A.A4. . 

35 id. 

36 id. 
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ance of human diversity; equality of op- 
portunity; accessibility; equality for men 
and women, and respect for evolving the 
capacity of children with disabilities and 
their rightto preserve their identities. Many 
of these principles appear in existing laws 
of disability, but the welfare based ap- 
proach of the government presents major 
obstacles to all such concepts of empow- 
erment. 

• Besides the existing rights men- 
tioned in the Acts, there are certain rights 
under the major themes of life and liberty 
rights, equality of respect and opportunity, 
right to association and social participa- 
tion, rightto political participation, rightto 
health and double discrimination in rela- 
tion to children and women in disability 
referred to in the CRPD but not appropri- 
ately incorporated within Indian disabil- 
ity laws and provisions in other statutes. 
Interestingly a number of these rights are 
included in the fundamental rights of the 
citizen by the Constitution of India, but 
without mentioning reasonable accom- 
modation for Persons with Disabilities. 

• With the signing and ratification of 
the CRPD, it is imperative for the legisla- 
tive bodies to harmonise the existing stat- 
ues of laws with the Convention. 

• In order to make this feasible, ex- 
isting disability laws should be evaluated 
in the light of the CRPD with appropriate 
additions and amendments. Where the 
terms of the Act do not complement the 
conventions, these must be reframed and 
revisited. 

• All those provisions in other stat- 
utes which deny equal rights to persons 
with disabilities should be reviewed and 
amended. 

• In the entire exercise of harmonis- 



ing the Convention, it is essential to build 
a working partnership with people living 
with disabilities. “Nothing about us with- 
out us” is the foundation to create a pro- 
people society for all, in which persons 
with disabilities are an integral part of the 
same. 

• Create awareness about the Con- 
vention and the rights of persons with dis- 
abilities within constituencies and among 
fellow parliamentarians. 

• Develop needs based programmes 
that relate specifically to strengthening 
the rights of persons living with disabili- 
ties. 

• Ensure that disability and develop- 
ment is mainstreamed into the human 
rights programmes. 

• In order to more realistically har- 
monise the Convention with disability 
laws, existing socio-cultural institutions 
like family, religion, education etc. must 
be integrated into the process. 

CONCLUSION & SUGGESTIONS 

Human rights are the fundamental or 
basic rights, which should not be taken 
away by any individual or government. 
They comprise within its gamut the 
right to life and liberty, equality, right to 
freedom of speech and expression and 
movement, trade, profession or busi- 
ness freedom of movement, thought, 
conscience and religion, right to work, 
right to education etc., these rights 
cover not only civil or political but also 
economic, social and cultural dimen- 
sions. They aim at promoting social 
progress and better standards of life 
in larger freedom. In a country like In- 
dia the numbers of the disabled are so 
large, their problems so complex, avail- 
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able resources so scarce and social at- 
titudes so damaging, it is only legisla- 
tion which can eventually bring about 
a substantial change in a uniform man- 
ner. Although legislation cannot alone 
radically change the fabric of a society 
in a short span of time, it can neverthe- 
less, increase accessibility of the disa- 
bled to education and employment, to 
public buildings and shopping centers, 
to means of transport and communica- 
tion. The impact of well-directed legisla- 
tion in the long run would be profound 
and liberating. PWD in India can be an 
effective statute if there is better imple- 
mentation. Guidelines should be formu- 
lated and implemented. All efforts must 
be made to disseminate information 
on the rights of the disabled. Pressure 
groups and advocacy groups should 
actively work towards the implementa- 
tion. The voice of the disabled is weak 
and society has to come out stronger. 
The participation of the disabled is im- 
perative to the movement. 37 

The Following are A Few Suggestions 
To Improve The Conditions of The Dis- 
abled : 38 

• The disabled should demand ben- 
efits; we should remember that family has 
the prime responsibility to look after disa- 
bled and get the benefits due to them. 

• The voice of the disabled needs to 
be recognized by the government. 

• Strong encouragement and assis- 
tance needs to be given to people with 



mental disability and their representatives 
to form organizations. 

• Information regarding disability 
needs to be disseminated far and wide 
across the country. 

• The attitude of a professional needs 
to change. 

• Organized monitoring of disability 
services and benefits disbursed is need- 
ed. 

• Lacunae in mental health laws in- 
clude need to periodically review exist- 
ing legislation and plan amendments or 
bring in new legislation from time to time. 

• There needs to be more research 
on factors associated with disability and 
psychiatric disorders. 

• Discrimination on the ground of 
disabilities should be strictly penalized 
and punished. 

• Participation in the main stream 
and protection against the abuse of pow- 
er is the need of the hour to provide ade- 
quate safeguards to the disabled persons 
with suitable environment. 

The time is now ripe for "social innova- 
tion", that is, the normalisation, integra- 
tion, equalisation and inclusion of the 
PWDs. Restorative, rehabilitative, and par- 
ticipative support with dignity is needed 
to bring the PWDs back into the main- 
stream. There appears to be an increas- 



07 

Right To Employment Of Disables: A Law Merely On Paper - Author - Priya Bansal, available on http:// 
www.legalserviceindia.com/articles/dab.htm, last visited on dated 29.08.20 1 4 at about 8.30 A. M.. 



38 Disabilities research in India Kasthuri P, Chandrashekar H, Kumar C N, Prashanth N R - Indian J Psy- 
chiatry, available on http://www. indianjpsychiatry.org/article.asp? issn =001 9-5 545 ;year=201 0 ;volume= 5 2 ;issue= 7 ;s 
page=28 1 ;epage=285 ;aulast=Kasthuri, last visited on dated 29.08.20 1 4 at about 8.03 A.M.. 
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ing need to formulate policies introducing 
social security benefits to the PWDs . 39 

Therefore it is the duty of the nation- 
al and international community as a 
whole to promote, protect and ensure 
the full and equal enjoyment of all hu- 
man rights and fundamental freedoms 
by all persons with disabilities and to 
promote respect for their inherent dig- 
nity. So, the respect for inherent dignity, 
individual autonomy, non discrimina- 



tion etc., full and effective participation 
in society, equality of opportunity and 
accessibility among others are the ba- 
sic rights in their enjoyment of civil-po- 
litical and socio-economic discourse. 
This kind of articulation of the rights of 
persons with disabilities is necessary if 
the disability law is to be made more vi- 
brant and progressive in true sense of 
the term. The law has to play an impor- 
tant part in shaping societal attitude to 
disabled persons. 



39 Supra Note 25. 
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^/uman trafficking is the acquisition of people by improper means such as force, fraud 
or deception, with an aim of exploiting them. Trafficking in human being is modern 
day slavery and requires a holistic and multi sectoral approach to address the intricate 
problem. It affects the rights and dignity of the victim. Law can’t be the only instrument 
to cure all problems. Initiatives also have to be taken by the common people by whistle 
blowing in order to put a check on the increased practices of human trafficking. Eradi- 
cating poverty and creating awareness among people can help in uprooting the evil 
menace of human trafficking. 



The present paper studies how whistle blowing can act as an effective instrument in 
combating human trafficking. It also studies the concept and the related legislations 
and the factors responsible for such increased rate of human trafficking. The paper 
also discusses about few practices which if implemented might help to check human 
trafficking. 

Key Words : Human Trafficking, Whistle Blowing, Best Practices. 
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INTRODUCTION 

A famous philosopher commented 
"People were created to be loved, and things 
were created to be used. The reason why the 
world is in so much chaos right now is be- 
cause people are being used, and things are 



being loved . 1 These words are found to be 
very apt as the whole world is witness- 
ing innumerable corrupt and wrongful 
activities. Few individual’s insatiable 
appetite for wealth has made this cen- 
tury’s innocent people witness and be- 



1 Anonymous, available athttp://imagelovequote.blogspot.com/2012/07/i ns pi rational-love-quotes. 
html(Last visited on December 10, 2014). 
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come victims of a shameful and cruel 
practice called human trafficking. 

Human trafficking is the acquisition of 
people by improper means such as 
force, fraud or deception, with the aim 
of exploiting them. Traffickers can be 
lone individuals or extensive criminal 
networks. Pimps, gangs, family mem- 
bers, labor brokers, employers of do- 
mestic servants, small business own- 
ers, and large factory owners have all 
been found guilty of human traffick- 
ing. Their common thread is a willing- 
ness to exploit other human beings for 
profit. 2 Smuggling of migrants involves 
the procurement for financial or other 
material benefit of illegal entry of a per- 
son into a State of which that person is 
not a national or resident. Virtually every 
country in the world is affected by these 
crimes. The challenge for all countries, 
rich and poor, is to target the criminals 
who exploit desperate people and to 
protect and assist victims of trafficking 
and smuggled migrants, many of whom 
endure unimaginable hardships in their 
bid for a better life. 3 Human trafficking 
is a form of modern slavery where peo- 
ple profit from the control and exploita- 
tion of others. Traffickers use violence, 
threats, deception, debt bondage, and 
other manipulative tactics to trap vic- 
tims in horrific situations every day. All 
trafficking victims share one essential 
experience - the loss of freedom. 4 



CONCEPT OF TRAFFICKING 

In simple terms the ‘Oxford English Dic- 
tionary’ defines traffic as trade, especially 
illegal (as in drugs). It has also been de- 
scribed as the transportation of goods, 
the coming and going of people or goods 
by road, rail, air, sea, etc. The word traf- 
ficked or trafficking is described as deal- 
ing in something, especially illegally (as in 
the case of trafficking narcotics). 5 

The most comprehensive definition of 
trafficking is the one adopted by the UN 
Office of Drugsand Crime in 2000, known 
as the “UN Protocol to Prevent, Suppress 
and Punish Trafficking inPersons, Espe- 
cially Women and Children,” 2000 under 
the UN Convention againstTransnational 
Organized Crime (UNTOC). 6 This Con- 
vention has been signed by the govern- 
ment of India. Article 3 of the Convention 
says : 7 



a) Trafficking in persons shall mean the 
recruitment, transportation, transfer, har- 
bouring or receipt of persons, by means 
of threat or use of force or other forms of 
coercion by abduction, of fraud, or decep- 
tion, of the abuse of power or of a position 
of vulnerability or of the giving or of receiv- 
ing of payments or benefits to achieve the 
consent of a person having control over 
another persons, for the purpose of ex- 
ploitation. Exploitation shall include, at a 
minimum, the exploitation of the prostitu- 
tion of others or other forms of sexual ex- 



2 United Nations offices on drugs and crime, UNODC on human trafficking and migrant smuggling, available 
at https://www.unodc.org/unodc/human-trafficking/ (Last visited on December 10, 2014). 

3 Ibid. 

4 Polaris, Human Traffixking, available at http://www.polarisproject.org/human-trafficking/overview(Last 
visited on December 11, 2014). 

5 TsofyTafara, Child Trafficking: Problems and Solutions , available at http://www.academia.edu/88267 33/Child_ 
Trafficking_Problems_and_Solutions —Introduction _Trafficking_in(Last visited on December 12, 2014). 

6 United Nations office on Drug and Crime, United Nations Convention against transnational organized crime 
and the protocols thereto, 2004 available at https://www.unodc.org/documents/middleeastandnorthafrica//organised- 
crime/UNITEDffilATIONS —CONVENTION _AGAINST TRANSNATIONAL ORGANIZED CRIME AND THE PRO- 
TOCOLS ffiHERETO.pdf (Last visited on December 12, 2014). 

7 Ibid. 
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ploitation, forced labour services, slavery 
or practices similar to slavery, servitude or 
the removal of organs; 8 

b) The consent of a victim of trafficking 
in persons to the intended exploitation 
set forth in sub para graph (a) of this ar- 
ticle shall be irrelevant where any of the 
means setforth in sub paragraph (a) have 
been used; 9 

c) The recruitment, transportation, trans- 
fer, habrouring or receipt of a child for 
the purpose of exploitation shall be con- 
sidered trafficking in persons even if this 
does not involve any of the means set 
forth in the above sub paragraph , 10 

d) Child shall mean any person less than 
eighteen years of age. 11 

The definition of trafficking can be found 
in the various sections of ITPA. 12 Section 5 
speaks about procuring, taking and even 
inducing a person for the sake of prosti- 
tution. According to this section, even at- 
tempt to procure and attempt to take or 
cause a person to carry on prostitution- 
amounts to trafficking. Therefore traffick- 
ing has been given a broad scope. 13 

Although the above mentioned legisla- 
tion is a marked a significant milestone 
in international efforts to stop the trade in 
people yet the major challenge lies in the 
fact that most of the criminals roam scot 
free as very few is convicted and hardly 



the victims are given proper assistance. 

ELEMENTS OF HUMAN 
TRAFFICKING 

On the basis of the definition given in the 
Trafficking in Persons Protocol, it is evi- 
dent that trafficking in persons has three 
constituent elements; 14 

The Act (What is done) 

Recruitment, transportation, transfer, har- 
bouring or receipt of persons. 

The Means (How it is done) 

Threat or use of force, coercion, abduc- 
tion, fraud, deception, abuse of power or 
vulnerability, or giving payments or ben- 
efits to a person in control of the victim. 

The Purpose (Why it is done) 

For the purpose of exploitation, this in- 
cludes exploiting the prostitution of oth- 
ers, sexual exploitation, forced labour, 
slavery or similar practices and the re- 
moval of organs. 15 

To ascertain whether a particular circum- 
stance constitutes trafficking in persons, 
the definition of trafficking in the Traffick- 
ing in Persons Protocol and the constitu- 
ent elements of the offense, as defined 



8 Ibid. 

9 Ibid . 

10 Ibid. 

11 Ibid. 

12 See THE IMMORAL TRAFFIC (PREVENTION) ACT, 1956. 

IT 

Rightway, Social & Welfare Society(RSWS), Labor Trafficking, avail able at http://www. rightway. co.in/ 
rea dmore.html(Last visited on December 13, 2014).Seealso http://www.unodc.org/unodc/en/human-traffick- 
ing/faqs. h tm l 

UN DOC, Human Trafficking, available at http://www.unodc.org/unodc/en/human-trafficking/what-is-human- 
trafficking.html (Last visited on December 11 , 2014). 

1 R 

Supra note 14. 
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by relevant domestic legislation are to be 
taken into account. 

PRESENT STATUS IN INDIA 
-LEGAL FRAMEWORK 

Trafficking in human beings is prohib- 
ited under article 23 of the constitution. 
Article 23 prohibits “traffic in human be- 
ings and other similar forms of forced 
labor ”. 16 Article 24 of the Indian Con- 
stitution prohibits abolition of employ- 
ment of children below the age of 14 
years in dangerous jobs like factories 
and mines. Child labour is considered 
gross violation of the spirit and provi- 
sions of the constitution. 17 The parlia- 
ment has also passed the Child Labor 
act of 1986, 18 by providing penalties for 
employers and relief and rehabilitation 
amenities for those affected. Both the 
articles under fundamental rights are of 
marked importance as they aim at pro- 
tecting citizens from being subjugated 
to environmental, domestic and work 
hazards. 

In the existing scenario, trafficking is 
usually confused with prostitution and 
therefore, there is no proper under- 
standing of the seriousness of traffick- 
ing. It would be appropriate here to list 
out the wrongs, violations, harms and 
crimes that are committed by various 
persons on a trafficked victim. These 
violations can be realized only during a 
careful interview of a trafficked person. 
Once the victim is allowed, facilitated 
and promoted to speak, the unheard 
story will reveal a long list of violating 
acts perpetrated on her. As a typical ex- 
ample, under the Indian Penal Code, a 
trafficked girl child has been subjected 



to a multitude of violations. She has 
been: Displaced from her community, 
which tantamount to kidnapping/ab- 
duction (Sections 361, 362, 365, 366 IPC 
may apply), Procured illegally (S.366 
A IPC), Sold by somebody (S.372 IPC), 
Bought by somebody (S.373 IPC), Im- 
ported from a foreign country (if she 
hails from a foreign country, or even 
from J & K State, and is under 21 years 
of age - S.366 B IPC), Wrongfully re- 
strained (S.339 IPC), Wrongfully con- 
fined (S 340 IPC), Physically tortured/ 
injured (S.327, 329 IPC), Subjected to 
criminal force (S. 350 IPC), Mentally 
tortured/harassed/assaulted (S. 351 

IPC), Criminally intimidated (S.506 IPC), 
Outraged of her modesty (S 354 IPC), 
Raped/gang raped/repeatedly raped (S 
375 IPC), Subjected to perverse sexual 
exploitation (‘unnatural offences’) (S.377 
IPC). This list is only illustrative and not 
exhaustive. Undoubtedly, in every case, 
the trafficked person is a victim of at 
least one or more of the violations listed 
above. Often victims become pregnant 
as they are subjected to non-protective 
sex. In some cases, the process of ex- 
ploitation has proven fatal wherein the 
victim succumbs to the direct effects of 
the harm or to the consequential prob- 
lems arising thereof. This means that 
the offence of homicide/murder is also 
attracted. 19 Other special laws like Juve- 
nile Justice(Care and Protection of chil- 
dren)Act 2000, Child Labour(Prohibition 
and Regulation Act 1986, Human Organ 
Transplant Act 1994 etc are also appli- 
cable in cases of trafficking. 

FACTORS RESPONSIBLE FOR 
TRAFFICKING 

Child marriage, foeticide, infanticide, nat- 



16 See Constitution of India, 1949, § 23&24. 

17 1 bid. 

18 See The Child Labour (Prohibition and Regulation) Act, 1986. 

19 DR. P.M.NAIR, TRAFFICKING WOMEN AND CHILDREN FOR SEXUAL EXPLOITATION HANDBOOK 
FOR LAW ENFORCEMENT AGENCIESIN INDIA7(2007). 
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ural disasters, traditional prostitutions, sex 
tourism are the major causes of human 
trafficking. Poverty is a major cause of 
trafficking in India. Many a time’s people 
are deceived by false promises of mar- 
riage or employment and as a result they 
are trafficked. These happen because a 
majority community of people in India 
hardly make their both ends meet and are 
not educated and aware enough to un- 
derstand the plight of deceitful promises 
made to them. 



ting deeper on this issue we should know 
who are these whistleblowers? In com- 
mon Parlance, it is speaking out on Mal- 
practices, Corruption, Misconduct or Mis- 
management . 22 Whistle blowing involves 
the act of reporting wrongdoing within an 
organization to internal and external par- 
ties. It is raising a concern about malprac- 
tices within an organization or through an 
independent structure associated with it. 
Precisely it means an insider disclosing a 
wrongful inside matter to an outsider . 23 



Trafficking in human being is modern 
day slavery and requires a holistic and 
multi sectoral approach to address the 
intricate problem. It affects the right and 
dignity of the victim. Law can’t be the only 
instrument to cure all problems. Initiatives 
has to be taken by government and non- 
governmental organizations, civil society, 
pressure groups, international bodies to 
fight and cure the menace of trafficking 
in human . 20 

ROLE OF WHISTLE BLOWERS IN 
HUMAN TRAFFICKING 

Sir Napoleon has rightly said “The world 
suffers a lot. Not because of the violence of bad 
people. But because of the silence of good peo- 
ple ." 21 This statement rings so true in to- 
day’s world as merely being silent and 
not disclosing unethical practices has be- 
come the order of the day. This is where 
the Whistle blowers play an effective role 
in fighting with trafficking. Now before get- 



2U Avinash Rajput, Human Trafficking, available 

Trafficking(Last visited on December 15, 2014). 

2 1 

Goodreads, Naepoleon Bonaparte , available at http: 
suffers-a-lot-not-because-of-the-violence-of(Last visi 
22 40 th National convention of Company secretaries, 



Whistleblowers are usually excellent em- 
ployees who in the course of doing their 
jobs when stumble upon evidences of 
wrongdoing without fear address it. Kath- 
ryn Bolkovac is one of the most prominent 
whistle blowers of this century. Kathryn 
Bolkovac is the former ‘Nebraska’ police- 
women who served as an International 
Police Task Force human rights investiga- 
tor in Bosnia. She was heading the gen- 
der affairs unit. In this capacity she dis- 
covered U.N. peacekeepers involvement 
in human trafficking and forced prostitu- 
tion. Bolkovac was fired after disclosing 
her findings and she had to flee to her 
own country for her safety.Her exposure 
of these gross violations of human rights 
compelled the United Nations to remove 
numerous peacekeepers. But the bitter 
part was she had to lose her job for such 
a daring act of whistle blowing . 24 

From this incident it is crystal clear that 



at http://www.academia.edu/1480358/Human_ 

//www. good reads.com/quotes/902425-the-world- 
ted on December 10, 2014). 

Vision 2020: Transform, Conform and Perform, available 



at http://www.icsi. edu/docs/40nc/40%20NC-Souvenir.pdf(Last visited on December 10, 2014). 

23 Abraham Mansbach&Y G Bachner, Internal or external whistleblowing: Nurses willingness to report wrongdo- 



ing, 17(4) NUR ETHICS 439(2010). 

24 KATHRYN BOLKOVAC& C. LYNN, THE WHISTLEBLOWER: SEX TRAFFICKING, MILITARY CONTRAC- 



TORS, AND ONE WOMAN'S FIGHT FOR JUSTICE(2011),See also Government Accountability' Project, avail- 
able at http://www.whistleblower.org/blog/04142014-human-trafficking-climate-change-whistleblow- 
ers-coming-stanford-university(Last visited on December 14, 2014). 
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even if the governmental and non gov- 
ernmental agencies fail to perform their 
share of transparency and accountability 
the whistle blowers from come in. Had 
Kathryn Bolkovac not raised her voice 
against the victims of such illicit sex traf- 
ficking, the United Nations would have 
never taken a sturdy step in uprooting 
such wrongful practices. Although she 
had to pay a heavy price of losing her 
job and risking her own life and safety by 
such brave act of whistle blowing, yet her 
stand on such human right abuses is re- 
markable and praiseworthy. 

In 2010 Bolkovac’s real life story was 
transformed into a film entitled “The 
Whistleblower” (2010) by director Larysa- 
Kondrack. The film is a very powerful and 
violent message about what’s actually 
happening in the world today with these 
human trafficking victims. 25 

Thus this incident clearly shows that whis- 
tle blowing forms an indispensable instru- 
ment for fighting and uprooting human 
trafficking in every sphere. But a question 
always haunts us as to do whistle blowing 
really brings cheers to the whistle blow- 
ers? Often it is found that they themselves 
become victims of retaliation, demotion, 
harassment, persecution, discrimination 
and at times death for blowing the 
whistle. 

Trafficking is universally condemned as a 
social evil and a criminal practice. It is not 
that people do not want to want to do any- 
thing but it is just that they fear due to lack 
of protection available to them and many 
a times they are unable to figure out as to 



how to do it. An act of whistle blowing can 
do miracle in rescuing humanity from the 
aforesaid curse. 26 Therefore robust and 
comprehensive laws on whistle blower’s 
protection and by putting the policies into 
practice can actually create more aware- 
ness and safeguards and thereby uproot 
human trafficking. 

PILOTING GOOD PRACTICES 27 

• Creating a database on trafficking 
including routes, vulnerable areas, infor- 
mation about traffickers and their where- 
abouts, information about NGOs working 
in this filed in different districts and states, 
information about local bodies, Panchay- 
ats and self-help groups in the vulnerable 
areas. 

• Drawing up specific guidelines for 
investigation and prosecution of traffick- 
ing. 

• Permanently closing brothels 
known for repeated offences. 

• Creating Victim Compensation 
Fund so as to provide vocational train- 
ings, give loans etc. so as to enable victim 
to become economically independent. 

• Promoting programs to stop sec- 
ond generation trafficking by providing 
educational options to the children of sex 
workers and other vulnerable children. 

• Promoting education and aware- 
ness programmes . 

• Developing effective channels for 
reporting wrong doing . 

• Creation of more employment op- 
portunities by the government. 

• Developing a more adequate whis- 
tle blowers policy for better protection of 
whistle blowers of human trafficking. 



25 Lia Petridis Maiello .When Peacemakers Become Perpetrators: Kathryn Bolkovac Introduces The Whistle- 
blower at the UN, available at http://www.huffingtonpost.com/lia-petridis/the-whistleblower-author- 
interview_b_266323 l.html?ir=lndia(Last visited on December 17, 2014). 

26 SAMARAK SWAIN, SOCIAL ISSUES OF INDIA(20\3). 

27 Malavika Kumar, Trafficking in Women and children An ounce of prevention is worth a pound of cure', 
available athttp://www. legalserviceindia.com/articles/tch_wo. htm(Last visited on December 18, 2014). 
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CONCLUSION 

The phenomenon of trafficking in hu- 
mans is widespread across the world. It 
is a socio-economic offence and greatly 
affects the society. It makes people ques- 
tion their safety and the efficacy of the 
state machinery. It is the combined duty 
of the state and society to fight trafficking 
and protect the vulnerable groups . 28 

Thus the lack of an integrative approach 
towards prevention, rescue, repatriation 
and reintegration presses for a new leg- 
islation and there exists a need for initia- 
tion of public information campaigns to 
make both potential victims and the gen- 
eral public aware of the terrible exploita- 



tion and possible loss of life inherent in 
trafficking in women and children. In this 
aspect it can be said that whistle blowing 
forms an effective pillar in combating hu- 
man trafficking. 

Evils of trafficking have spread to every 
nook and corner of the globe. Awareness 
of occurrence of such crimes, effective 
criminal justice system and vigilant citi- 
zens can help to check trafficking. There- 
fore, the researcher draws the curtain of 
conclusion thatthe present time demands 
the governmental, non-governmental or- 
ganizations and also the common rank 
and file to join hands and take sturdy step 
at a rampant stage against any kind of ex- 
ploitation of human beings. 



28 Eira Mishra, Combating Human Trafficking: A Legal Perspective with Special Reference to India, 1(4) 
HRPUB 172( 2012). 
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judicial power is a method to prevent the cases of abuse of power and neglect of duty 
by power holders and judiciary in the light of the application of cratology is the most 
effective organ for taming and delivering justice. The notion of a controlling Constitu- 
tion makes it mandatory upon the courts to eschew the model of leviathan in the study 
of power. However, in India, the scheme adopted by the judiciary has consistently ef- 
fected parity of power ingrained in the Constitution and consequently destroyed the 
substance thereof. It is in the light of the above mentioned statement that the judicial 
process in India has been analyzed; emphasizing that for judicial process to get start- 
ed, the mandate of the controlling Constitution is to be faithfully respected. 
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INTRODUCTION 

The judiciary has come into adverse no- 
tice because of many difficulties created 
in connection with the role adopted, the 
powers exercised by it in contrast to what 
the title of judiciary under the Controlling- 
Constitution is 1 . 



Judicial process is neither a process of 
avulsion nor that of erosion, and in India 
though judicial power is the basic struc- 
ture of the Constitution and is protected of 
even constitutional amendments, in total- 
ity the anecdote of judicial process is full 
of absurdities. There have been occasions 



* Assistant Professor at Faculty of Law, IFHE, Hyderabad. Able feedback received from Prof. T. Devi- 
das (NLSIU) and Ravi Shukla (LL.M, NLSIU) are gratefully acknowledged. 

1 Law is understood as power. A constitution reflects the principles on which the relationship between 
power holders and power addressees is based. A constitution then becomes the legally permitted 
matrix for exercise of power validly and access to power. A written constitution influences the shape of 
action in a particular manner designed in the document. As a national constitution involves the ways 
of huge number of people or in other words the power matrix for exercise of power in the state society, 
the value choices embedded in the constitution would be those around which specific denials, direc- 
tions, divisions, permissions or prohibitions of power are set down, and they would point the way for a 
legally proper method for exercise of power. The Constitution as an institution, therefore, would regulate 
the power play in the society which it seeks to order. And that is what makes the Constitution of India a 
controlling Constitution. See Karl Loewenstein, Political Power And The Governmental Process, 
8 (1965), The containment of political power by the containment of the power holders is the crux of 
what in political history, ancient and modern, appears as constitutionalism. 
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